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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


WEDNESDAY, JUNE 8, 1960 


U.S. Senate, 
Suscommitrese on NATO Sratvus or Forces 
TREATY OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.O. 

The subcommittee (composed of Senators Ervin, Thurmond, and 
Bush) met, pursuant to call, at 1010 a.m., in room 212, Senate Office 
Building, Senator Sam J. Ervin, Jr., presiding. 

Also present: T. Edward Braswell of the committee staff. 

Senator Ervin. The purpose of today’s meeting is for the sub- 
committee to receive its annual report from the Department of De- 
fense on the operation of the criminal jurisdictional arrangements 
thoughout the world under which American servicemen may be subject 
to the jurisdiction of foreign courts. 

The period to be covered will be the 12 months from December 1, 
1958, through November 30, 1959. 

Our first witness will be Mr. Benjamin Forman, Assistant General 
Counsel, for International Matters of the Department of Defense. 

We would be mighty glad to hear from you at this time. 


STATEMENT OF BENJAMIN FORMAN, ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Forman. Thank you, Mr. Chairman. 

Mr. Chairman, I am privileged, in this my first appearance before 
this committee, to report with other representatives of the Department 
of Defense on the operation of the criminal jurisdiction provisions 
of the NATO Status of Forces Treaty and similar agreements 
throughout the world. This presentation, which is the seventh of an 
annual series, reviews, for the period December 1, 1958, through 
November 30, 1959, the operation of these jurisdictional arrangements. 

Our experience under these agreements continues to be generally 
satisfactory. Again, we have had individual problems but, generally, 
our commanders report that the morale and discipline of our forces 


have not been adversely affected nor has there been a detrimental 
effect on the accomplishment of our military missions in the various 
countries, 

The waiver rate in terms of worldwide figures is just above 62 ol 


cent during this reporting period. This represents a decline of 
than 1 percentage point from the previous reporting period. 
However, in the NATO area the percentage of waivers granted by 
foreign countries increased from a little over 56 percent to 58 per- 
cent—the third consecutive year such an increase has taken place. 
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General Decker will discuss the jurisdictional arrangements in each 
country and will present detailed statistics for each country. Before 
he does so, however, I would like to inform the committee of some 
of the problems which have arisen during the reporting period and to 
bring the.committee up to date on some problems previously discussed, 

The committee was advised last year that further developments in 
the October 1959 term of the Supreme Court were expected with 
regard to the court-martial of civilian employees and dependents. 

In 1957, the Supreme Court had held in fed v. Covert that article 
2(11) of the Uniform Code of Military Justice was unconstitutional 
as applied to dependent wives charged with capital offenses. 

In January 1960, the Court ruled that civilian employees and de- 
pendents are not amenable to trial by court-martial for either capital 
z noncapital offenses in time of peace. Four cases were before the 

ourt: 

In McElroy v. Guagliardo, a civilan employee of the Air Force per- 
forming the duties of an electrical lineman, had been convicted by a 
court-martial in Morocco for larceny ; 

In Wilson v. Bohlender, a civilian auditor employed by the Army 
in Berlin had been convicted by a general court-martial for sodomy; 

In Grisham v. Hagen, a civilian employee of the Army in France 
had been tried by a general court-martial for the capital offense of 
premeditated murder and found guilty of the lesser and included of- 
fense of unpremediated murder; 

In Kinsella v. Singleton, the wife of a soldier in Germany had been 
convicted with her husband for involuntary manslaughter of one of 
their children. 

These decisions have raised complex problems for the executive 
branch and will require continued study for some time. The direct 
and immediate effects are clear. Civilians are no longer subject to 
trial by court-martial in peacetime. All major field commanders were 
accordingly advised in January that henceforth no civilians are to 
be tried by court-martial, and that any pending cases were to be with- 
drawn and charges dropped. 

Senator Ervin. If I may interrupt at this point, is my recollection 
correct that these decisions, the rulings, were based on constitutional 
grounds? 

Mr. Forman. That is correct, sir. 

Senator Ervin. For this reason it is beyond the power of Congress 
to cure the situation by legislation ? 

Mr. Forman. Insofar as court-martials are concerned. 

Senator Ervry. That is what I mean. 

In other words, the decisions hold, in effect, as I recall, that Con- 
gress does not has the constitutional power to make civilian employees 
who accompany the Armed Forces subject to trial by military 
courts—— 

Mr. Forman. That is correct, sir. 

Senator Ervry. Of the United States. 

Mr. Forman. I might mention that there is an intimation in the 
majority opinion that it might be possible to give these employees 
some sort of status such as that formerly occupied by paymasters in 
the Navy years ago. : 

Presumably, that might be done by legislation. 
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- Tam not at all confident that that type of legislation would either be 
practical or constitutional, if a case ever came to court. 

Senator Ervin. I would like to ask you this question on the same 
phase of the matter. . 

Mr. Forman, with respect to the apparent lack of any military 
jurisdiction over dependents as a result of the Supreme Court deci- 
sion, could you advise the subcommittee as to what arrangements, if 
any, have been made regarding instances which may arise? 

Suppose, for instance, that an American wife murders her husband 
or anyone else. Does this mean that unless the local courts take 
jurisdiction, nothing will or can be done regarding such case? 

Mr. Forman. I believe the short answer is “Yes.” We have just 
had a case of a dependent wife who was charged with manslaughter 
of her husband in the United Kingdom. The United Kingdom 
authorities exercised jurisdiction and she was acquitted. 

Senator Ervin. Thank you. 

Mr. Forman. It is also apparent that an ever-increasing number of 
trials by foreign courts of civilian employees and dependents can be 
anticipated. 

In this connection, however, we have been advised by our field 
commanders that the Court’s decisions do not appear to have had any 
adverse effect on morale. 

From a strictly military standpoint, the major issue facing the 
Department of Defense is whether good order can be maintained 
in our oversea bases without the power to court-martial. Prelimi- 
nary indications are that certain minor offenses by civilians can be 
dealt with by administrative sanctions, such as dismissal or suspen- 
sion from employment, revocation or suspension of driver’s licenses, 
denial of PX and other privileges, transfer out of the country, etc. 

From the broader viewpoint, however, such administrative meas- 
ures are not the answer. The larger issue is one of equal justice 
under the law. 

One result of the Court’s decisions is that, except for certain 
offenses against the United States itself such as treason, fraud, and 
larceny of Government property, wrongful acts committed by civilian 
employees and dependents do not violate any laws of the United 
States. Such acts may or may not be crimes under the laws of a 
host country. If crimes against local law, it is possible that the host 
country may have no interest in prosecuting the offender and decline 
to take action. 

For example, from its point of view, the host country may see little 
to be gained by prosecuting an American for a minor offense against 
another American. In such cases, the host country might well be 
satisfied to allow U.S. authorities to dispose of the cases by appropri- 
ate administrative action. But it is not unlikely that cases would 
arise where administrative punishment would not fit the crime and 
be inadequate. 

Other than administrative sanctions, no practical alternative to 
foreign trials has as yet been found by the officials in the Department 
of Defense, the Department of Justice, and the Department of State 
who have been working on the problem. 

We have examined Mr. Justice Clark’s suggestion that oversea 
civilian employees might be incorporated directly into the armed 
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services, either by compulsory induction or by voluntary enlistment. 
For a variety of reasons, this proposal was rejected as undesirable and 
infeasible. 

In addition, the following alternatives and combinations thereof 
are also under consideration : 

1. Military status acquired through written agreement or oath to 
submit to the laws and regulations for the Government and discipline 
of the Armed Forces. 

2. Constitutional amendment. 

3. Host nation trials. 

4. Domestic trials in Federal district courts. 

5. Oversea trials in itinerant Federal district courts. 

6. Oversea trials in special tribunals convened by the military but 
consisting of civilian judges and juries. 

Each of these involves various problems. The last three present 
the delicate question whether foreign nations would give their consent 
to such trials and whether the Congress would, if necessary, agree to 
reciprocal treatment for crimes committed by foreign civilians in 
this country. Trials abroad also present problems of impaneling 
grand and petit juries, subpenaing foreign witnesses, and establish- 
eer s of prosecuting attorneys. 

rials in the United States present problems of our authority over- 
seas to arrest offenders, of extradition, and of subpenaing and trans- 
porting foreign witnesses. 

In addition to these procedural problems, there are substantive 
ones as well. At the threshold is the constitutional question whether 
the Federal Government has the power to legislate concerning com- 
mon-law crimes committed by American citizens overseas, particularly 
offenses against foreign nationals. 

Assuming that this power exists, should new penal laws be confined 
to crimes committed “on base”—which is apparently the outer limit 
of the statutory “maritime and territorial jurisdiction” as defined 
in 18 U.S.C. 7(3)—assuming that section to be applicable—or extend 
to all crimes regardless of locus? 

Should such laws apply to military employees and dependents, to 
all Government employees and their dependents, to tourists ? 

Could distinctions between classes of civilians abroad constitution- 
ally be drawn ? 

What kind of crimes should be covered—minor as well as major? 

What should the penalties be ? 

Should the District of Columbia Code be incorporated by reference? 

If so, should subsequent amendments thereto be automatically ex- 
tended to offenses abroad; should other Federal district courts be 
bound to follow the interpretations of the District of Columbia Dis- 
trict Court ? 

These and many more questions still remain to be resolved. 

Senator Ervin. You certainly have some interesting problems in the 
conflict of laws. 

Mr. Forman. Yes, we do, sir. 

Senator Ervin. For which, so far as I can recall, there is no prece- 
dent whatsoever. 

Mr. Forman. That is correct, sir. 
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Turning to other ramifications of the court’s decision, at least two 
unexpected developments have occurred. Article 136 of the Uniform 
Code of Military Justice empowers various officers to perform notarial 
services and to have, in this connection, the powers of a consul of the 
United States for “persons subject to this chapter.” 

Since civilian employees and dependents are no longer “subject to 
this chapter,” at least insofar as court-martial is concerned, the ques- 
tion was raised whether military officers could continue to process pass- 
port applications and perform other notarial services for civilians. 

The Departments of | Defense and State concluded that the court’s 
decisions were no impediment to the continued processing and taking 
of oaths in connection with applications by civilian employees and de- 
pendents for passports, reports of births, and registration as U.S. 
citizens. However, it appears corrective legislation will be needed as 
to other notarial services. 

An executive branch legislative proposal toward this end was intro- 
duced by Mr. Vinson on May 17 and referred to the Committee on 
Armed Services of the House of Representatives (H.R. 12265). 

Similarly, 10 U.S.C. 1037 authorizes the Secretary concerned to 
employ counsel and to pay counsel fees, court costs, and other expenses 
incident to representation before foreign tribunals of “persons subject 
to the Uniform Code of Military Justice.” 

A draft bill to amend this statute is now under consideration in the 
executive branch. It has not yet been decided, however, whether 
public funds should be used for the expenses of persons not subject 
to the Uniform Code. 

During the year, a grave problem of black-marketing arose in 
Turkey. Four servicemen were arrested by Turkish authorities and 
charged with currency control law violations arising out of alleged 
illegal exchanges of United States and Turkish currency. The trial 
of these servicemen is currently in progress. 

Shortly after arrest, two of the servicemen charged that they were 
subjected to brutal physical mistreatment; subsequently, several 
Turkish policemen were brought before another Turkish court on 
charges arising out of these complaints. This court, after an extended 
trial, acquitted the Turkish policemen of all charges brought against 
them. An appeal has been filed by one of the servicemen involved. 

Senator Ervin. If I recall correctly, there were a number of officers 
and enlisted men who were ordered back to the United States on ac- 
count of certain alleged charges about these black-market operations in 
Turkey ; were they not ? 

Mr. Forman. That is correct, sir. 

Senator Ervin. Has any action been taken against any of these 
officers or men in connection with that matter, either disciplinary 
or otherwise? 

Mr. Forman. There were 10 officers that were relieved of their com- 
mand and transferred back to the United States. I can give you their 
names in executive session if you wish. 

Senator Ervin. I think the names are immaterial to this matter. 

Mr. Forman. They were relieved of their command not because 
of any involvement in the black-marketing operations, but because 
they had failed in their responsibilities as commanding officers to see 
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to it that the pertinent regulations were complied with and that proper 
discipline was maintained. 

Senator Ervin. Was any evidence obtained by the Department of 
Defense indicating that any of these persons, other than the four who 
are undergoing trial in Turkey, were actually guilty of complicity 
in the black market ? 

Mr. Forman. No, sir. These officers that I just mentioned were 
relieved for the reason that I gave, and appropriate notation was 
made on their efficiency reports to that effect, which would have an 
impact on possible future promotions. In addition, there was 1 officer 
and 12 enlisted men who were also administratively removed. 

As I say later in my statement, there have been no charges that 
anybody other than the four servicemen now on trial were involved 
in black-marketing on a commercial scale; that is, for commercial pur- 
poses as a business. 

Undoubtedly, judging from our investigation, blackmarket trans- 
practiced on a wide scale, but it appears that the blackmarket trans- 
actions were engaged in solely to meet personal needs. That is, an 
officer or enlisted man might need some Turkish lira to pay his rent 
or to buy some groceries or things like that. 

Senator Ervin. It is almost impossible to avoid that. 

Mr. Forman. That was the big problem, sir. 

Senator Ervin. They can go to the post exchange and do a little 
traffic themselves. 

Mr. Forman. One of the problems, sir, in that connection was the 
fact that there were only one or two authorized sources for the legal 
exchange of currency, and it was technically illegal for one soldier as a 
convenience to another to exchange lira for dollars, even if we are 
talking about $2. Even at the legal rate of exchange, it was still an 
illegal transaction. 

Senator Ervin. It seems to be carrying it pretty far. 

Mr. Forman. Yes, sir. 

Senator Ervin. I take it from your statement that the trial of the 
four who are undergoing trial is incomplete at this time ? 

Mr. Forman. Thatiscorrect. It isstill going on. 

The proper treatment of our servicemen is of great concern to us 
and we have closely followed both criminal trials. Our authorities 
on the scene have been and are taking every proper action to assure 
that the rights of our servicemen are fully protected. 

Local counsel for our personnel was provided for both trials, and 
both trials were ceo by official U.S. observers. Bail was also 
provided under 10 U.S.C. 1037. 

In this connection, I should take note that there have been sensa- 
tional reports of the scope of the blackmarketing activities in Turkey 
uncovered as a result of the arrest of the servicemen now on trial. 
The Department of Defense has no desire to minimize the situation or 
to hush it up. Unfortunately, however, the Department has been 
hampered in the full disclosure of the facts for several reasons. 

To begin with, it has been and continues to be the policy of the De- 
partment that statements should not be issued which might have a 
prejudicial affect on the outcome of foreign trials pending against 
American personnel. 
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Second, material should not be released which might impair our 
foreign relations and have an adverse effect upon the accomplishment 
of our military mission abroad. 

Third, it would not serve the ends of military justice and discipline 
to publicize the names of persons against whom administrative action 
has been taken. 

In view of the fact, however, that the public has been given a dis- 
torted picture of the problem, certain misconceptions require correc- 
tion. It must be admitted that the available evidence points to the 
conclusion that large numbers of officers and enlisted men had pur- 
chased Turkish lira illegally between 1957 and 1959. 

The principal cause of the blackmarket appears to have been the 
substantial difference between the official rate and the free rate for 
lira. There is no evidence, however, that large numbers were in- 
volved in a blackmarket “ring.” 

Other than the four servicemen now on trial for allegedly engaging 
in currency operations on a commercial scale, no charges have been 
made that American personnel were engaged in the buying and selling 
of lira at blackmarket rates as a business. Such illegal purchases as 
were made appear to have been solely for the purpose of meeting 
day-to-day living requirements for lira for personal use. 

Senator Ervin. And do you agree with me that there is always a 
temptation for persons to engage in forbidden currency transactions 
of this character as long as the rate of exchange is pegged at an 
artificial rate, rather than allowed to fluctuate with the market value 
of the respective currencies ? 

Mr. Forman. Yes, sir. I think that potential would always exist. 

Senator Ervin. I know that in times past I have heard friends of 
mine who had served in the Far East in the old days who bragged 
that they would take a trip around town and by reason of the differ- 
ence in the rate of exchange they would come back with not only all 
of their expenses paid, by reason of the exchanging of money, but also 
they would purchase a good deal of property, personal equipment. 

Mr. Forman. Yes, sir. 

Senator Ervin. It is only during recent years we have come to the 
conclusion that transactions of this kind ought to be prohibited as to 
_—— in a country where the rate of exchange is artificially 

egged. 
P Mr. Forman. I think our regulations have always prohibited this 
a of transaction, sir. It has just been a question of enforcement of 
the regulations. 

Senator Ervin. I recall back in the days of the First World War, 
when I was awaiting return to the United States after the war, that 
a number of American soldiers would go and make exchange of Amer- 
ican money in French francs at the market value of the respective 
rates of exchange although the rate of exchange was artificially pegged, 
a they accumulated quite considerable sums in a very short period 
of time. 

Mr. Forman. My recollection would not go back that far, sir. But 
speaking, from personal knowledge, during World War IT, the same 
thing was going on in France about V—E Day or shortly thereafter. 
American soldiers were selling cigarettes and other items on the 
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blackmarket and obtaining francs therefor for their needs. Quite a 
bit was accumulated. 

Senator Ervry. These four men that are undergoing trial in Tur- 
ae main offense is based upon the currency exchange, is it not ? 

. Forman. Yes, sir. There are also some other charges with 
7 to illegal imports and smuggling. 
ator Ervin. Thank you. 

Mr. Forman. An investigation of the situation was conducted last 
fall at the direction of General Norstad. Following this investi- 
gation, several corrective measures were taken by General Norstad. 

First certain commanders and key staff officers were relieved, and 
appropriate notations were made on their efficiency reports, because 
they had failed to enforce applicable regulations and to discharge 
their leadership responsibilities. 

Second, stricter currency control measures were instituted. 

Third, a vigorous enforcement program of these control measures 
was initiated. 

Fourth, a positive orientation and indoctrination program was 
instituted. 

Last, there have been periodic inspections to insure that personnel 
are properly informed regarding, and are complying with, these 
measures. 

The most recent inspection disclosed that vigorous action is being 
taken at all echelons of command to insure compliance, that the en- 
forcement program is adequate and constant, and that the indoctrina- 
tion program is effective. It must be observed, however, that the po- 
tential of illegal currency conversions in Turkey and elsewhere will 
continue to exist so long as there is a significant difference between 
the official and free-market rates. 

Finally, it should be noted that the last inspection disclosed that 
the community relations programs in Turkey are effective and that 
excellent relations exist. 

While overall operations in Turkey under the NATO Status of 
Forces Agreement seem to be satisfactory and the number of offenses 
subject to Turkish jurisdiction is comparatively low, we continue to 
experience problems with regard to the length of Turkish trial pro- 
ceedings and to waivers of primary jurisdiction. 

Under standard Turkish criminal procedure, trials are carried on in 
numerous intermittent hearings over a long period of time. As a 
result, some trials have continued for over a year. 

The consequence has been the retention in Turkey of some personnel 
after their normal rotation date. This matter is, of course, of great 
concern to us. However, the practice of having successive hearings 
over a long period of time rather than a single continuous trial is not 
peculiar to Turkish law and exists to some extent in other countries 
as well. 

In addition, there is no indication that the results of such proceed- 
ings are other than just. Nevertheless, we have made repeated efforts 
through the Department of State to speed up the judicial process 
where American defendants are concerned. 

We are also disturbed by the reluctance of the Turkish Government 
to waive primary jurisdiction over offenses committed by U.S. mili- 
tary personnel. We have been somewhat encouraged by discussions 
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during the past year that a solution may at last be in sight, but have 
very little to report that is concrete in the way of progress. 

In Iceland a series of incidents took place which, upon the formal 
demand of the Icelandic Government, led to the eventual relief of the 
commanding general and the Judge Advocate of the (United States) 
Iceland Defense Force. 

The two major incidents were: ft 

(1) The use of armed military police to deny the Icelandic police 
the opportunity to take a blood test of a military dependent in order 
to determine sobriety as required by Icelandic law; and 

(2) The detention by a military guard of two Icelandic civil air 
officials and two American citizens employed by a foreign airline. 

In the first instance, the Judge Advocate of the Iceland Defense 
Force had determined that under the basic agreements only the U.S. 
authorities were authorized to collect evidence against U.S. person- 
nel—a view the Departments of State and Defense subsequently 
deemed erroneous. With regard to the latter problem, the guard, 
although acting within the standard instructions which he had as a 
sentry, had taken rather drastic action. 

Since the replacement of the commanding general, there has been 
a change in the Icelandic personnel who represent that government in 
dealing with the U.S. military authorities. With this fresh start, 
there has been a considerable improvement in relations of the forces 
and the local authorities. We are optimistic that the situation will 
continue to improve. 

Senator Ervin. I would like to ask a question at that point. 

If I recall correctly, there were some statements in the press to 
the effect that the Icelandic Government had requested us to withdraw 
our forces from Iceland. Is my recollection correct? 

Mr. Forman. I think there were some press stories to that effect, 
Mr. Chairman, but, to my knowledge, there has been no request by 
the Government to withdraw forces. 

Senator Ervin. There is a great deal that gets in the press that 
isnot entirely in harmony sometimes with actualities. 

Mr. Forman. I think occasionally stories may misinterpret the 
official position of the Government and the position taken by some 
opposition members of a Parliament as to what is the position of 
the Government itself. 

Senator Ervin. In other words, our press sometimes does like the 
press of other countries. They construe statements made by occu- 
pants of legislative offices to express the policy of the nation; whereas, 
as a matter of fact, sometimes they only express ideas of the particular 
individual who is speaking. 

Mr. Forman. That is correct, sir. 

Senator Ervin. And perhaps I should amend my statement to say 
that they draw wrong inferences from facts sometimes. 

Mr. Forman. Yes, sir. 

Developments in Iran during the reporting period have also caused 
concern. No combat units are stationed in Iran, but we do have a 
Military Assistance Advisory Group, an Army mission, and a gen- 
darmerie mission there. There is no formal Status of Forces 
Agreement. 
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Two recent cases have been publicized. The first involved Maj. 
Donald Bourke, who was convicted of the involuntary manslaughter 
of an Iranian national as a result of an automobile accident while 
Major Bourke was driving a Government vehicle on an authorized 
off-duty trip. His conviction was vacated by an appellate court and 
a new trial ordered. The date of this trial has not been fixed and 
Major Bourke is free on bail. 

The second case involves Master Sergeant Raymond H. Peter who 
was charged with the involuntary manslaughter of an Iranian 
national as the result of an automobile accident while Sergeant 
Peter was driving a 34-ton truck on official duty. On April 25, 1960, 
Sergeant Peter was sentenced to 2 months’ confinement and fined 
50,000 rials—about $650. The sentence of confinement can be satis- 
fied by the payment of an additional fine at the rate of 900 rials 
per day—about $6.50. However, the prosecution has filed an appeal 
on the ground that the sentence was too lenient. 

Last year we reported to this committee that the multilateral status- 
of-forces negotiations conference in Germany had resulted in a signed 
agreement in August 1959 between the Federal Republic of Germany 
and the six NATO countries which have troops stationed in Germany. 
This agreement is designed to supplement the NATO Status of Forces 
Agreement on the accession of Germany to it. We expect the Federal 
Republic to ratify the agreement this year. 

As you know, a new Japanese Status of Forces Agreement was 
signed on January 19, 1960. The criminal jurisdiction arrangements, 
however, were not changed. The agreement is now pending ratifica- 
tion by the Japanese Diet. 

The United States is also in the process of negotiating a Status of 
Forces Agreement with Taiwan. 

In the Philippines, negotiations to revise the Military Bases Agree- 
ment of 1947 began a little over 3 years ago. Satisfactory progress 
has been made on many aspects of the overall negotiation, but agree- 
ment has not been reached on the proposal of the Philippine Govern- 
ment to revise existing criminal jurisdiction arrangements. 

Late in 1959 the United States announced that it would enter into 
tripartite discussions with the United Kingdom and the West Indies 
Federation to revise the 1941 Leased Bases Agreement. 

The West Indies Federation comprises some 10 British possessions 
in the Caribbean, including Trinidad, Jamaica, Barbados, Antigua, 
and Tobago. This renegotiation arises because the West Indies Fed- 
eration will achieve independence and commonwealth status in the 
next few years. 

Although no time or place for the renegotiation conference has yet 
been fixed, it is believed that we will begin negotiations some time 
later this year. 

Turning back to Japan, we reported last year that we had been 
troubled in that country by procedural rules which permit the prose- 
cution to appeal from a judgment of acquittal. As we explained, 
although the Japanese Constitution prohibits double jeopardy, under 
their system a single case is considered only one instance of “jeopardy” 
until all appellate proceedings have been concluded. 
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In this connection, we had cited the case of Airman First Class 
Benjamin B. Owyang who was charged by the Japanese authorities 
with the murder of a Japanese national, but was acquitted in the 
initial trial on the finding of insufficient evidence. 

The prosecutor had appealed this judgment to the Tokyo High 
Court, which found Owyang guilty and sentenced him to 3 years 
in prison. Owyang had then appealed to the Supreme Court of 
Japan, which affirmed the appellate judgment of the High Court. 

Petitions for clemency were filed on behalf of Airman Owyang and 
these petitions were supported by our Embassy with officials of the 
Government of Japan. In addition, the United States took all dip- 
lomatic measures possible to secure the early parole of Airman 
Owyang, if the clemency petitions did not result in favorable action. 

We are glad to be able to report that Airman Owyang was released 
from prison on November 26, 1959, after having served one-third of a 
3-year sentence and immediately returned to duty with the Con- 
solidated Aircraft Squadron at Tachikawa Air Base, Japan. 

The problem of appeals by the prosecution after acquittals in the 
court of first instance has been the subject of concern to the Depart- 
ment of Defense. In addition to the Owyang case in Japan, we have 
also had a few instances in France and Turkey where the prosecutor 
has appealed lower court acquittals. We shall take all feasible meas- 
ures to minimize the adverse effects of this procedure in these countries 
in which it is used. 

In conclusion, I believe it evident that, with hundreds of thousands 
of U.S. servicemen, civilian employees and dependents abroad, we are 
bound to experience difficult and continuing problems such as those I 
have pointed out. However, it can be said in all fairness that our 
operations under the NATO Status of Forces Treaty and similar 
agreements continue to be workable and satisfactory. 

Senator Ervin. I note from your report that there has been ap- 
proximately 1 percent decrease in the number of waivers of primary 
jurisdiction by the host countries during the period covered by this 
report as compared with the previous period. 

Mr. Forman. That is correct, sir. 

Senator Ervin I have noted since I became a member of this sub- 
committee that, as a general rule, the punishment meted out to Ameri- 
can military and naval personnel by the foreign courts has been sub- 
stantially less than the punishment which would probably be meted 
out in similar cases in American courts. 

Does that condition still exist ? 

Mr. Forman. I believe we can affirm that that condition still exists. 

Senator Ervin. On behalf of the committee, I want to thank you 
and, through you, the Defense Department for the very fine coopera- 
tion which has been given to us in this connection, not only on this 
occasion, but on previous reviews of the operation of the status-of- 
forces treaty and similar agreements. 

Mr. Forman. Thank you, sir. 

Senator Ervin. General Decker, as I understand it, you are the 
next scheduled witness, and we will be glad to hear from you at 
this time. 
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STATEMENT OF BRIG. GEN. CHARLES L. DECKER, ASSISTANT 
JUDGE ADVOCATE GENERAL FOR MILITARY JUSTICE 


General Decker. Thank you, Mr. Chairman. 

Ihave a full, detailed report. 

Senator Ervin. At this point the entire report is made a part of 
the record. 


(The statement of Brig. Gen. Charles L. Decker referred to is as 


follows :) 
FOREIGN CRIMINAL JURISDICTION 


CHART A 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER UNITED 
STATES PERSONNEL 


| DEC 58-30 NOV 59 
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Mr. Chairman, I shall refer to chart A during the first part of my presentation. 
During the period December 1, 1958, through November 30, 1959, 12,909 U.S. 
personnel were charged with offenses subject to the primary or exclusive juris- 
diction of foreign courts throughout the world (9,355 of these offenses were 
traffic offenses). Foreign authorities waived jurisdiction in 8,060, or 62.43 
percent, of these cases and tried 4,070 cases (2,720 of which were traffic viola- 
tions). In the remaining cases the charges were dropped or remained pending 
at the end of the reporting period. . Foreign courts acquitted 214 individuals, an 
overall acquittal rate of 5.25 percent, imposed reprimands or fines only in 3,608 
cases, and confinement in 248 cases. Confinement was suspended in all but 100 
of the cases in which confinement was adjudged. ‘There was no sentence, includ- 
ing indeterminate sentences, which exceeded 10 years. 

A comparison of the current report with the annual report submitted to the 
committee last year again reveals encouraging facts :: 

(a) The number of alleged offenses subject to foreign jurisdiction has de- 
clined from 13,659 in the preceding period to 12,909 in the current period. This 
decrease is especially significant since improved reporting procedures have 
resulted in more complete coverage of offenses in Mexico. It is estimated that 
the changed procedure alone is responsible for an increase of 200 in the number 
of cases reported from Mexico during the reporting period. We will continue to 
improve reporting procedures in Mexico, a country with which we have no 
agreement on criminal jurisdiction. 

(b) The worldwide waiver rate remains about the same as it was last year, 
having declined less than 1 percent from 8,613, or 63.05 percent, in the preceding 
period, to 8,060, or 62.43 percent, for the current period. 

(c) The number of sentences to confinement decreased from 263 in the pre- 
ceding period to 248 during the current period. However, the number of 
sentences to confinement not suspended has increased slightly from 96 during the 
preceding period to 100 in the current period. 


There are now several other charts which I should like to present to the 
subcommittee. 


56975 60 
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CHART B 


UNITED STATES PERSONNEL CONFINED 

IN FOREIGN PENAL INSTITUTIONS ON 

30 NOV 59 PURSUANT TO SENTENCES 
reasor OF FOREIGN COURTS 

SORFINEMENT 


LESS THAN 1 YEAR 
1 10 2 YEARS 
2 16 3 YEARS 
318 4 YEARS 


410 5 VEaRs 


5 YEARS 
& OVER 


OFFENSES 
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& RELATED OFFENSES 
RAPE & RELATED 
OFFENSES 
WoRDER AND 
WANSLAUSHTER 
AGGRAVATED ASSAULT 
& RELATED OFFENSES 
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HLLEGAL BORDER 
CROSSING 


ECONOMIC LAWS 
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CHART C 


UNSUSPENDED SENTENCES TO CONFINEMENT IMPOSED 
ON UNITED STATES PERSONNEL BY FOREIGN COURTS 


1 DEC 58-30 NOV 59 


LESS THAN 1102 2103 3104 4105 5 YEARS 
1 Year YEARS YEaRs YEARS YEARS AND OVER 


The following chart indicates that the number of personnel confined in foreign 
prisons continues to be quite stable. 


CHART D 


UNITED STATES PERSONNEL IN CONFINEMENT 
PURSUANT TO SENTENCES OF FOREIGN COURTS 


31 MAY 30 NOV 
1957 
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NATO STATUS-OF-FORCES COUNTRIES 


During the period December 1, 1958, through November 30, 1959, 7,745 U.S. 
personnel were accused of offenses subject to the primary or exclusive jurisdic- 
tion of courts operating under the NATO Status of Forces Agreement (5,914 of 
these were traffic violations). NATO countries waived jurisdiction in 4,522, 
or 58.38 percent, of these cases. The 2,740 trials of U.S. personnel resulted in 
114 acquittals, 2,485 sentences to fine or reprimand only, 90 suspended sentences 
to confinement, and 51 sentences to confinement not suspended. There were no 
sentences to confinement in excess of 4 years. 

A comparison of the statistics for NATO Status of Forces countries during 
the current period with those for the preceding period show a continued im- 
provement in the overall operation of the jurisdictional agreements: 

(a) The number of alleged offenses subject to the jurisdiction of NATO Status 
of Forces countries has decreased from. 8,197 for the prior period to 7,745 
for the current period. 

(b) The percentage of waivers of local jurisdiction granted by NATO coun- 
tries has increased from 56.77 percent to 58.38 percent. 

(c) The number of sentences to confinement not suspended has declined (51 
for the current period compared with 55 during the preceding period) ; however, 
the percentage of such sentences, based upon the number of offenses tried by 
foreign courts, has increased from 1.78 percent to 1.86 percent. 

In order to give a more complete picture, I should like to insert in the record 
at this point two cumulative charts on our criminal jurisdiction operations since 
1958 : 
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So that the printed record may be complete, I would also like to place in the 
record a statement detailing the worldwide expenditures in implementation of 
Public Law 777 during the reporting year. Under the statute, the United 
States provides the funds to pay expenses incident to the defense of U.S. per- 
sonnel subject to foreign jurisdiction. 


CHART G 


Expenditures in implementation of Public Law 777, 84th Cong., Dec. 1, 1958—Nov. 
80, 1959 


Number | Counsel Other Net total 
of cases fees expenses | paid dur- 
ing period 


Austria: 
$348. 05 ($106. 10) $14. 86 | $362. 91 
200. 00 Ps Re tacistne iors! 200. 00 
564. 00 | 564. 00 
2, 273. 47 estos 5. 2, 398. 97 
500. 48 | 500. 4% 
111. 75 albeit 111. 7£ 
1, 016. 67 1, 216. 6% 


A Feree............ 
Bermuda: Air Force---.-. 
France: Army 
Germany: Army 
Gibraltar: Navy 
Greece: Air Force 
Tran: 


Ne WSWHRANHH 


805. 46 (5, 526. 73) 805. 
1, 200. 00 (1, 974. 59) 1, 200. 


4, 373. 79 4, 373. 79 
805. 17 ‘ .. 1, 087. 76 
945. 00 994. 6 

Japan: 

A 4, 625. 00 1, 004. 93 5, 949. 93 

5, 305. 00 -| 1,381. 57 6, 686. 57 

Air Force ( 12, 480.00 |. swaaeee . 00 

Luxembourg: Ai: Force 3 . 00 


pene: MeIOy......-..--- nae a 280. C0 
Ee eran é 300. 00 ; 300. 00 
New Zealand: Air Force----.------ 355. 00 355. 00 


Panama: 
550. 00 5. 575. 00 


vy 375. 00 
Philippines: 
Navy 250. 00 
Air Force D esasiace wes 375. 00 
Spain: 
(834. 00) 168. 00 
(417. 00) attenuate 33. 00 


(1, 111. 11) 555. 55 
2(388. 00) Meee S1it 3 55. 00 


4, 241.00 (333. 00) 22. 4, 263. 00 
United Kingdom: 


Navy 824. 13 824. 13 
Air Force 7, 094. 62 7, 094. 62 


50, 529.14 | (11, 470. 53) é . 54, 458. 20 




















1 $280 bail forfeited. 
2 $55 bail forfeited. 
3 Includes bail forfeited. 


A comparison of the expenditures under this program with comparable figures 
for the previous annual report shows a substantial reduction; $54,458 was 
expended in 224 cases during the current period, as compared with $60,341 for 
262 cases during the previous reporting period. 

Since the statute expressly limits the granting of assistance to individuals 
subject to court-martial jurisdicion, the recent Supreme Court decisions denying 
court-martial jurisdiction over civilians have removed civilian employees and 
dependents from the category of personnel who may benefit from the law. Pro- 
posed legislation to broaden the scope of the existing law to provide such 
assistance once more to Department of Defense civilian employees and de- 
pendents overseas is currently being considered within the Department of 
Defense. 

I shall now continue my survey of the jurisdictional operations under the 
status-of-forces agreements with a review of the individual countries in which 
the NATO Status of Forces Agreement is in effect. 


France 


During the reporting period, France continued, as it has in the past, to 
waive jurisdiction in most of the cases involving U.S. personnel over which it 
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had the primary right to exercise jurisdiction. Waivers of local jurisdiction 
were obtained in 3,782 cases, or 89.28 percent of the 4,236 cases subject to 
French jurisdiction. Of the 423 persons tried, 14 were acquitted, 342 sentences 
to pay fines or reprimanded, and 14 were sentenced to confinement not suspended. 
Eighteen months’ confinement was the maximum sentence to confinement 
adjudged. 

United States commanders in France report that the jurisdictional arrange- 
ments in that country have had no adverse effect upon he accomplishment of 
assigned missions, nor upon the morale and discipline of their commands. 

The Air Force commander reported that minor problem areas, such as delays 
which are inherent in the French judicial procedure, still exist. However, he 
emphasizes that, in his opinion, French authorities are doing everything possible 
to reduce delays, and that in no particular instance was a delay unreasonable 
or unexplainable. He concluded that overall relationships with French judicial 
authorities are excellent. 


Greece 

In Greece, we are still operating under an agreement supplementary to the 
NATO Status of Forces Agreement under which the Greek Government has 
agreed to waive its primary right to exercise jurisdiction at U.S. request, except 
in cases of particular importance to Greece. As a result of this agreement, 
the waiver rate in Greece remained exceptionally high. Only 1 case was re- 
served for trial by the Greek authorities out of the 30 cases over which Greece 
had the primary right to exercise jurisdiction, a waiver rate of 96.66 percent. 

It is reported by the senior commander in Greece that the existing arrange- 
ments have had no adverse effect upon the accomplishment of the mission of the 
U.S. forces or upon the morale or discipline of U.S. personnel. 


Canada 

During the reporting period, 312 U.S. personnel were involved in incidents 
primarily subject to the jurisdiction of Canadian courts. Jurisdiction was 
waived to the United States in only 17 cases. The 293 cases tried resulted in 
8 acquittals, 281 fines, and 4 sentences to confinement. Two of the sentences 
to confinement were suspended. Six months’ confinement was the maximum 
unsuspended sentence adjudged. 

U.S. commanders report that the jurisdictional arrangements in effect in 
Canada have not adversely affected the accomplishment of their mission or the 
discipline or morale of their forces. 


Portugal 
No cases subject to local jurisdiction arose in Portugal during the reporting 
period. 


Belgium, Netherlands, and Denmark 

There were 129 cases subject to Belgian jurisdiction during the reporting 
period. Although waivers were obtained in only 43 cases, charges were dropped 
in 69 other cases. Only four individuals were tried by the Belgian courts. Of the 
four cases actually tried, three resulted in acquittals, and a fine was imposed 
in the fourth case. 

Our agreement with the Netherlands is the same as that which is in effect 
in Greece. Under this agreement, you will recall the host country agrees to 
waive its primary right to exercise jurisdiction in all cases except those of par- 
ticular importance to it. Waivers of jurisdiction were obtained in all of the 
111 cases which arose in the Netherlands during the reporting period. 

There were no cases subject to local jurisdiction in Denmark during the re- 
porting period. 

Service commanders in Belgiums and the Netherlands, as might be expected 
from these statistics, report that the jurisdictional arrangements in these coun- 
tries have had no adverse effect upon the accomplishment of their missions or 
upon the morale or discipline of their forces. 


Italy 


During the current period there were 432 cases subject to the primary juris- 
diction of Italian courts, as compared to 586 cases in the last reporting period. 
Waivers were obtained in 114 cases while charges were dropped in 330 cases. 
Of the 86 accused actually tried, 29 were acquitted, sentences included 33 fines 
only, 20 were sentenced to confinement suspended, and + to confinement not sus- 
pended. These figures include the action on 222 cases which were pending at 
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-the beginning of the period; this explains what otherwise appears to be a dis- 
crepancy between the total number of cases arising during the period and the 
number disposed of during the period. Three years eight months’ confinement 
was the maximum sentence to confinement not suspended. However, since the 
reporting period the confinement portion of this sentence has been reduced 
on appeal to 10 months (suspended). The percentage of waivers has continued 
to rise sharply; the percentage has risen from 14 percent for the last reporting 
period to 26 percent for the present period. U.S. commanders in Italy, as re- 
ported to you last year, exercise considerable discretion in requesting waivers 
in the case of minor offenses. The Army commander in Italy reports that this 
policy of restraint in requesting waivers has been favorably received by the 
Italian Government, and he credits this policy with having a substantial effect 
upon the increase in the percentage of waivers granted. 

During the reporting period the Italian Government implemented a clemency 
act as a result of which many offenses committed by our personnel prior to 
October 23, 1958, were either extinguished or the sentences imposed were par- 
tially remitted. 

Perhaps the most noteworthy case involving U.S. personnel affected by this act 
was the case of Mrs. Brentha Marshall, who in June 1959 was sentenced by an 
Italian court to confinement for 2 years and 5 months for the attempted murder 
of her husband, an Army specialist. Under the provisions of the clemency act, 
her sentence was reduced by 2 years. After receiving credit for pretail confine- 
ment, she was released from confinement in July 1959. 

U.S. commanders in Italy report that current agreements have had no adverse 
impact on the accomplishment of their missions or upon the morale or discipline 
of their forces, 


Luxembourg 


Service commanders in Luxembourg report that excellent relations continue to 
exist between U.S. forces personnel and the authorities of the Luxembourg 
Government. 

During the reporting period 71 U.S. personnel were alleged to have committed 
offenses subject to the jurisdiction of Luxembourg. Primary jurisdiction was 


waived in 10 cases, and 46 cases reached trial. Of the 46 cases tried, 10 resulted 
in acquittals, 34 in sentences to fines only, and 2 to confinement suspended. 

It is reported that the local jurisdictional arrangements with Luxembourg have 
not had a detrimental affect upon the morale or discipline of U.S. forces. 


Turkey 


Mr. Forman has already discussed the problems we have encountered in op- 
erating under the NATO Status of Forces Agreement in Turkey. In spite of 
these problems and notwithstanding recent publicity, the following statistics show 
that our offense rate in Turkey continues to be comparatively low. Only 53 cases 
involving U.S. personnel arose during the reporting period. For the reasons 
mentioned by Mr. Forman, no waivers were granted. Of the 39 cases tried, 18 
resulted in acquittals, 2 in reprimands or fines only, and 12 individuals received 
suspended sentences to confinement. There were seven sentences to confinement 
not suspended. Four of these were for 5 months or less and were imposed in 
three cases of aggravated assault and one case of simple assault. The other 
three sentences were adjudged in currency and smuggling cases. One of these, 
the case of A2c. John W. Brown, illustrates a peculiar facet of Turkish pro- 
cedure. Brown allegedly violated local currency control regulations on March 
6, 1959, by exchanging $200 U.S. currency and $50 worth of items purchased at 
an Air Force exchange with a Turkish national for Turkish lira. On June 29, 
1959, Brown was found guilty of violating currency control laws by a Turkish 
court and sentenced to pay a fine of $96.20 and to be confined for 5 months and 
25 days. Brown was also arraigned upon a charge of smuggling which arose out 
of the sale of the same items. He was convicted on this charge also, and sen- 
tenced to 6 months’ confinement, a $44.44 fine, and banishment to Eskisehir, Tur- 
key, for 3 years. Brown appealed this conviction, and was acquitted of the 
smuggling charge by the appellate court. However, upon further appeal by the 
Turkish Treasury, a retrial was ordered upon this charge. Meanwhile, Brown 
had served the sentence adjudged in the currency violation case and had started 
to serve the sentence adjudged in the smuggling trial. After the appellate court 
decision, he was released to U.S. authorities pending the final result of the appeal 
by the Turkish Treasury counsel in the smuggling case. 
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On August 4 and 5, 1959, Sgt. Dale M. McCuistion, U.S. Army, and T. Sgt. 
James D. King, 8. Sgt. Joseph Proietti, and S. Sgt. Giacomo Recevuto, U.S 
Air Force, were arrested by Turkish authorities at Izmir, Turkey. McCuistion 
and King charged that shortly after their arrest they were subjected to brutal 
treatment by the Turkish authorities. Several Turkish policemen were ac- 
quitted by a Turkish court of the charges arising out of this complaint. Five 
charges were preferred against McCuistion: (1) smuggling dollars out of 
Turkey, (2) blackmarket currency transactions outside Turkey, (3) smuggling 
lira into Turkey, (4) smuggling precious stones into Turkey, and (5) black- 
market currency transactions within Turkey. Sergeants King, Proietti, and 
Recevuto were charged with one offense of obtaining dollars from the black- 
market and exchanging them at blackmarket rates. 

Since the alleged offenses are against Turkish law and are unrelated to the 
official duty of the servicemen, the Turkish authorities had the primary right 
to exercise jurisdiction under the NATO Status of Forces Agreement. Turkish 
authorities were unwilling to waive that right, and the joint trial of the four 
servicemen began on August 19, 1959, before the First High Penal Court of 
Izmir. Local counsel representing the four servicemen have been retained at 
the expense of the U.S. Government. Several hearings have been held, and the 
trial is still continuing. 

Service commanders in Turkey report that the Turkish judicial practice of 
conducting trials in a relatively long series of short hearings held several weeks 
apart, rather than in a few long hearings, as is usual in the United: States, 
results in the loss of many man-hours because of the required attendance at all 
hearings of a trial observer, interpreter, and the accused. However, they all 
report that this situation has not interferred seriously with the accomplish- 
ment of the mission of the U.S. forces in Turkey. 


Norway 

Six cases arose in Norway during the reporting period. One waiver was 
granted. The four cases tried resulted in one acquittal and three convictions 
for driving while intoxicated. All three accused received sentences of 24 days’ 
confinement, unsuspended. 

The Norwegians regard driving while under the influence of alcohol as an 
offense to be dealt with rigorously, and a conviction of drunken driving in 
that country results in a mandatory sentence to confinement. The mere fact 
that the accused received such a sentence therefore does not necessarily mean 
that he committed an aggravated offense. 

The country representative for Norway reports that current agreements have 
not interfered materially with the accomplishment of our mission in Norway. 


United Kingdom 

During the reporting period, 2,365 U.S. personnel were charged with offenses 
subject to British jurisdiction; 1,808 of these offenses, however, were traffic 
offenses. Of the 1,848 cases actually tried by British courts, 31 resulted in 
acquittals, 1,790 accused received sentences to reprimands or fines only, 1 to 
confinement suspended, and 21 were sentenced to confinement not suspended. 

U.S. commanders report that our jurisdictional arrangements with the United 
Kingdom have had no adverse effect upon the accomplishment of their assigned 
missions, and that they have not been detrimental to the morale or discipline 
of their commands. 


NATO COUNTRIES IN WHICH THE STATUS OF FORCES AGREEMENT IS NOT IN EFFECT 


Federal Republic of Germany 

As Mr. Forman has mentioned, the NATO Status of Forces Agreement is not 
yet in effect in the Federal Republic of Germany. Consequently, we are still 
operating under the “Bonn conventions” which in practice give the United States 
exclusive jurisdiction over its personnel. However, the constitutional question, 
regarding courts-martial jurisditcion over civilians, which was still pending 
before the Supreme Court during the reporting period, had a definite effect upon 
the jurisdictional arrangements with this country. Because the jurisdictional 
question has not been resolved, three civilians (two dependent wives and one 
civilian employee) were turned over to the German authorities for trial. The 
case of Mrs. Emma Cheaves was reported to this committe at last year’s hearing. 
As you will recall, she was convicted by a German court of murdering her hus- 
band and sentenced to 15 months confinement. She was credited with pretrial 
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confinement, however, and the balance of the confinement adjudged was sus- 
pended. She has been returned to the United States. 

Mr. Donald L. Irwin, a Department of the Army civilian employee in Germany, 
was tried by a German court on two counts—accessory to an abortion and 
attempted abortion. He was convicted and sentenced to pay a fine and to serve 
21%, months confinement. He was credited with pretrial confinement, and upon 
payment of the fine, the balance of the confinement adjudged was suspended 
and the accused was placed on probation. Mr. Irwin is no longer in Government 
service. 

The other dependent wife, Mrs. Helga James, a German national, was con- 
victed of a violation of the German narcotics law. Under German law, Mrs. 
James was considered a juvenile. Accordingly, she was treated under the 
German juvenile offenders laws, and was sentenced to 4 weeks ‘“‘juvenile arrest.” 
She was released after judgment, however, since she was credited with the 
time she spent in pretrial arrest. 

The case of Mrs. Hazel M. Tate, dependent wife of a U.S. soldier stationed 
in Germany, is also of interest. Mrs. Tate allegedly inflicted knife wounds 
upon her husband and upon two German national females whom she found in 
his company. U.S. authorities suggested to the German authorities that they 
assume jurisdiction. However, they expressed no interest in trying the case, 
and Mrs. Tate was returned to the United States. 

Finally, a retired Army sergeant who resides in Germany, but who comes 
within the purview of this report because as a retired soldier he is subject to 
court-martial jurisdiction, was tried in a German court for the offense of 
committing a “lustful act” with a minor female. He was acquitted of this 
charge by the German trial court. 

The Army commander has reported that the uncertainty as to authority to 
exercise jurisdiction over civilians produced some disturbing effects on morale 
and discipline and, to a minor extent, on the accomplishment of the mission of 
his command. The recent Supreme Court decisions have finally resolved the 


question of jurisdiction, and have removed any previously existing uncertainty 
in this regard. 


Iceland 


Mr. Forman has already discussed the problems we have encountered in this 
country. During the reporting period 304 offenses were charged against U.S. 
personnel. Nine waivers were granted by Icelandic authorities, and charges 
were dropped in 48 cases. In the 251 cases tried there were 2 acquittals, 233 
sentences to fines or reprimands, and 16 sentences to confinement, suspended. 
As you will note from the volume of statistics which has been submitted in 
the subcommittee, there were 162 offenses involving violations of economic 
control laws. This large proportion of economic offenses would normally be 
a sign of extensive blackmarket activity, but such is not the case in Iceland. I 
am happy to report that these statistics are indicative only of the very strict 
enforcement by Icelandic authorities of their custom laws. Under these laws, 
our service personnel are not normally allowed to transport from the base goods 
purchased on base for which customs have not been paid, even if such goods were 
purchased for their own use. Accordingly, many U.S. personnel have been 
apprehended by Icelandic authorities when leaving the base area for having in 
their possession packages of cigarettes, candy bars, and like items in quantities 
which are obviously for individual use rather than for disposition on the local 
economy. These offenses are reported, of course, as violations of Icelandic 
economic control laws, and account for the disproportionately large number of 
such offenses in the Iceland statistics. 

The service commander in Iceland reports that the jurisdictional arrange- 
ments have had no substantial adverse effect upon the discipline of the members 
of his command nor have they had an appreciable effect upon the accomplishment 
of the mission of the U.S. forces in Iceland, but that the morale of his command 
had been affected by the stringent restrictions imposed on individuals desiring 
to leave the base area. In fact, he reports restrictions are so severe that they 
result in almost all U.S. personnel remaining on base at all times. 

Although only nine waivers of the Icelandic primary right to exercise juris- 
diction were granted during the reporting period, these waivers are a very 


hopeful sign, since these were the first waivers granted in Iceland for several 
years. 
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EXERCISE OF CRIMINAL JURISDICTION UNDER AGREEMENTS WITH NON-NATO COUNTRIES 


Japan 

Our jurisdictional arrangements with Japan, which you will recall are prac- 
tieally identical with those of the NATO Status of Forces Agreement, continue 
to operate very effectively. The waiver rate remains exceptionally high, waivers 
having been granted in 3,448 (96.31 percent) of the 3,580 offenses subject to the 
jurisdiction of Japanese courts. Only 145 cases, therefore, were tried in Japa- 
nese courts. Seventy-seven resulted in sentences to fines or reprimands only, 34 
to confinement suspended, and 34 to confinement not suspended. 

All three service commanders report that the jurisdictional arrangements 
have had no adverse impact upon the mission, morals, or discipline of the U.S. 
forces. 


Philippines 

Authorities in the Philippines have continued to follow a policy of refusing to 
grant waivers of their right to exercise primary jurisdiction. However, the 
number of cases which finally go to trial in the Philippines is very small. During 
the reporting period, of the 82 cases in which jurisdiction was reserved by 
Philippine authorities, only 2 actually reached the trial stage. In these two 
cases, one accused was acquitted and the other convicted of the offense of robbery 
and sentenced to an unsuspended sentence to confinement of 4 months and 14 days. 

U.S. commanders in the Republic of the Philippines report that local jurisdic- 
tional arrangements have had no appreciable impact upon the accomplishment 
of the missions of their command nor upon the morale and discipline of their 
forces. 


Morocco 


There were 59 alleged offenses subject to Moroccan jurisdiction during the 
reporting period. In 16 of these cases, the United States obtained waivers of 
jurisdiction. Of the 34 cases tried in Moroccan courts, 8 resulted in acquittals, 
4 in sentences to confinement, 3 being suspended. The other sentence to con- 
finement was not executed, since the accused was tried in absentia. The remain- 
ing cases were settled by the payment of fines. 

Our commanders report that jurisdiction arrangements in Morocco have not 
had an adverse effect upon the accomplishment of the mission of their commands. 


Azores 


Jurisdiction was waived by Portugal in all but four cases arising during the 
reporting period. As might be expected under these circumstances, jurisdic- 
tional arrangements are reported not to have had an adverse effect upon the 
morale, discipline, or mission of U.S. forces in the Azores. Of the four cases in 
which jurisdiction was reserved, charges were dropped in two cases. Of the two 
cases tried, one resulted in an acquittal and the other to a sentence of a fine only. 


Bermuda and Trinidad 


In Bermuda and Trinidad, 462 offenses subject to local jurisdiction arose dur- 
ing the reporting period. Waivers were granted in 8 instances, and 447 cases 
(404 were traffic offenses) involving U.S. personnel were tried in the local courts. 
Acquittals resulted in 20 cases, there were 422 sentences to reprimands or fines 
only, 2 suspended sentences to confinement, and 3 unsuspended sentences to 
confinement. The latter cases involved one charge of aggravated assault and 
two of rape, the sentences ranging from 18 months to 4 years’ confinement. 

It is reported by U.S. commanders in these areas that jurisdictional arrange- 
ments have not had an adverse effect upon the accomplishment of the mission 
of U.S. forces in these areas. 


Panama 


The number of offenses involving U.S. personnel in Panama has decreased 
markedly since the last reporting period, with 167 cases, as compared to 252 
during the preceding period. The number of waivers, moreover, increased 
from 5 in the previous period to 20 during the current period. Of the 123 cases 
tried, 12 resulted in acquittals, 104 in sentences to reprimands or fines only, and 
7 to unsuspended sentences to confinement. The United States does not have a 
jurisdictional agreement with the Republic of Panama. 


Pakistan 


Only two cases arose in this area during the reporting period. One involved 
a dependent wife who was acquitted of the charge of manslaughter, the out- 
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growth of an automobile accident. The other case involved a serviceman who 
was convicted of driving while intoxicated and sentenced to pay a fine. 


Austria 


Only two cases involving U.S. personnel arose in Austria during the reporting 
period. One resulted in conviction of aggravated assault, and a sentence to pay 
a fine. Charges were dropped in the other case. 


Mezico 


The number of reported offenses committed by U.S. personnel in Mexico has 
shown a marked increase from 83 cases during the preceding period to 434 
for the current period. As already explained, the increase in the number of 
incidents reported does not indicate an increase in the crime rate in Mexico, 
but merely an improvement in reporting procedures. Of the 300 cases tried, 
249 resulted in convictions. There were no sentences to confinement either 
suspended or not suspended. The maximum sentence adjudged included a 
fine only. 

Iran 


Fight cases subject to the jurisdiction of Iranian courts arose during the 
reporting period. In the five trials held, there were two acquittals and three 
convictions. One conviction for involuntary manslaughter, the outgrowth of 
a traffic accident, was reversed by the Iranian Supreme Court and a new trial 
ordered. The other two convictions were for traffic offenses, and resulted in 
sentences to payment of fines. However, in one of these cases the public prose- 
eutor has filed an appeal. As shown in the statistics, one serviceman involved 
in an automobile accident which resulted in a manslaughter charge against 
him was evacuated for medical reasons. No waivers were granted by the 
Iranian Government. As Mr. Forman has indicated, the United States does 
not have a jurisdictional agreement with Iran. 

Military commanders continue to report that the lack of such an agreement 
has had an adverse effect upon the morale of their commands. 


Spain 

During the reporting period 13 cases involving U.S. personnel occurred. 
There were eight trials, which resulted in one acquittal and seven convictions. 
All convictions resulted in sentences to fines only. 
Gibraltar and Hong Kong 


In these two areas there were seven incidents subject to local jurisdiction 
which involved U.S. personnel during the reporting period. Of the seven cases, 
three reached the trial stage and resulted in sentences; in two aggravated 
assault cases, of 4 months’ and 2 months’ confinement not suspended; and a 
sentence of fine only in a disorderly conduct case. 

No U.S. units are regularly stationed in Gibraltar or Hong Kong. Con- 
sequently personnel involved in incidents in these areas are generally in a 
leave status. We have no jurisdictional arrangement with the authorities 
of either. 

Lebanon 


In the only case which arose in Lebanon during the reporting period, charges 
were dropped. 


Guatemala 

Although no U.S. troops, other than military mission personnel, are regu- 
larly stationed in Guatemala, a soldier who was AWOL from his unit in the 
United States entered Guatemala illegally. He was tried on September 18, 
1959, and convicted by a local court for illegal entry and illegal possession of 
firearms, and received a sentence to 6 months’ confinement. He was credited 
with pretrial confinement and deported to the United States on November 3, 


1959. 

General Decker. If we may turn to chart A, Mr. Chairman, the 
solid green columns pertain to worldwide problems, NATO, and all 
the other countries where we have people stationed. 


The candy-striped columns refer only to the NATO Status of Forces 
Agreement countries. 
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I would first like to talk about the worldwide situation (chart F) : 
12,909 of our people were accused of offenses subject to foreign juris- 
diction during the reporting period, 9,355 of these cases being traflic 
offenses. The 12,909 compares to 13,659 for the period before, which 
is an appreciable drop. 

Out of the 12,909, we had 8,060 waivers, which is, as Mr. Forman 
indicated, a 1-percent difference from the preceding period. 

Four thousand and seventy cases were tried by foreign tribunals 
during the reporting period, of which 2,720 were traffic offenses, 
There were 214 acquittals, which amounts to about a 5-percent acquit- 
tal rate ; 3,608 fines and reprimands; and 248 sentences to confinement, 
100 of which were not suspended. This compares with 263 sentences 
to confinement for the prior reporting period. None of the sentences, 
including the indeterminate sentences, was in excess of 10 years. 

Turning to the North Atlantic Treaty Organization countries—the 
candy-striped columns—there were 7,745 persons accused of offenses 
subject to the receiving state jurisdiction. Nearly 6,000 of the offenses 
were traffic violations. The 7,745 persons accused compares with 
8,197 for the period before. 

In NATO there were 4,522 waivers granted, which is 58.38 percent 
of ae cases reported, compared with 56.77 percent for the prior 
period. 

I believe you will recall, sir, that we mentioned that the Chief of 
our International Law Division in the Judge Advocate General’s Of- 
fice of the Department of the Army had left to be the legal adviser at 
Verona, the principal Army command in Italy. 

He initiated a reevaluation of the U.S. policy concerning requests 
for waivers. The policy had been to ask for a waiver on every case, 
so that a $1 parking ticket case, for example, would require the atten- 
tion of the Italian Ministry of Grace and Justice. On the basis of 
this study, our authorities were given permission to exercise discretion 
in requesting waivers in minor cases. 

I am pleased to report that allowing them this discretion, whereby 
they ask for a waiver in the cases that are of importance, has led to 
an increase in the waiver rate from 14 percent in the previous year to 
26 percent for the year on which we report. 

Coming back to NATO countries again, as a whole, Mr. Chairman, 
there were 2,740 cases that were tried, resulting in 114 acquittals, 
2,485 sentences to fines or reprimands, and 141 sentences to confine- 
ment, of which 90 were suspended. So that of all the cases reported 
worldwide, just about one-half of 1 percent resulted in actual confine- 
ment. 

Of all the cases tried, both in NATO and worldwide, about 2 percent 
resulted in actual confinement. 

Now, I would like to refer to another chart, if I may. Chart B 
shows the personnel in confinement worldwide on November 30, 1959. 

We have a total of 73 people who are serving sentences, with 28 
serving sentences of 5 years or more. 

As indicated on the chart, 7 are serving sentences of less than a year; 
3 from 1 to 2 years; 10 from 2 to 3 years; 13 from 3 to 4; 12 from 4 
to 5; and the 28 I mentioned before, serving sentences of 5 years or 
more. 
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The nature of the offenses: 

Robbery, larceny, and related offenses, 34; rape and related offenses, 
92; murder and manslaughter, 9; aggravated assault and related of- 
fenses, 3; traffic offenses, 2; illegal border crossing, 1; and 2 shown as 
miscellaneous offenses, 1 of which was a forgery case, and the other 
of which was a violation of economic laws. 

Senator Ervin. I note that virtually all of those cases of imprison- 
ment are for what we would regard in this country as extremely serious 
crimes. 

General Decker. Yes, sir. 

Senator Ervin. Virtually all of them are felonies under our laws. 

General Decker. That is correct. 

Senator Ervin. If committed within our borders. 

General, am I correct in inferring that the thing which I have 
noted on previous hearings is still true: 

That, as a general rule, our military personnel who are tried in these 
foreign courts receive substantially less punishment than they would 
undoubtedly receive for similar offenses committed in this country? 

General Decker. Yes, sir. It is my opinion that, in general, these 
people would have received heavier sentences whether tried before the 
Federal courts or the State courts, Mr. Chairman. 

Senator Ervin. That has been my observation, or, rather, my infer- 
ence from the testimony on previous hearings. I have gone into speci- 
fic cases and I have found that if I had been able to do that well for my 
oe my law practice, that they would have been extremely well 

eased. 

, General Decker. Yes, sir. Temperance has been shown as a gen- 
eral rule in all of these cases. 

Chart D shows the confinement situation over the last 3 years, Mr. 
Chairman. 

In 1957, you will note that at the middle of that reporting period 
we had 61 in confinement, and at the end we had 67. 

In 1958, we had 68 in confinement at the middle of the reporting 
period, and 79 in confinement at the end of the reporting period. 

Then, in 1959, we had 80 in confinement at the middle of the year, 
May 31, and it is back down now to 73 in confinement on the 30th of 
November, which concludes that particular reporting period. 

The number of persons confined has stayed consistently within a 
ane of 20. I hope that that last figure may indicate a favorable 
trend. 

You will recall that in 1957 we were permitted to exclude from those 
that we take into the Armed Forces those who can’t pass a fourth- 
grade examination. It has had a noticeable effect in cutting down on 
the offenses committed by people generally in the Armed Forces, and 
Thope that that will be reflected here as well. 

I will not touch on the effect of the Supreme Court decisions on 
our ability to assist those who are accused of offenses, because Mr. 
Forman has covered that thoroughly for you in his report. 

Senator Ervin. I assume that you will agree with Mr. Forman and 
myself that the questions of law, the questions as to what can be done 
to cope with this situation, present the most serious questions of law? 

General Decker. Yes, sir; they do. The particular problems that 
Mr. Forman mentioned to you are problems that I have been studying 
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for 25 years, at least. The only way that we could bring back the 
jurisdiction that we had always thought we had, and have the con- 
trol that many would deem appropriate, would be by constitutional 
amendment. 

Senator Ervin. Yes. That would seem to me to be the only sure 
and certain way that the problem could be solved; and that would be 
a very difficult solution to obtain. 

General Decker. Turning now to the individual countries, sir, Mr. 
Forman indicated to you that, in general, the commanders have re- 
ported no appreciable impact upon the disciplinary mission in their 
cominand. 

The commander in Iran has continued to say that there is an adverse 
morale effect there. A lot of that stems from the fact that these 
hearings are so spread out, last so long, and the man has to go back 
and forth from his duty station, and a good deal of time is lost that 


way; not only the man’s time but the time of those who are looking 
after him. 


Mr. Forman. Excuse me, General. 

I would like to add one comment at this point. The general’s refer- 
ence to the lengthy trials reminds me of a problem that we now have 
before us. 

Last year, the Comptroller General ruled that the transportation 
of an accused from his duty station to the place in the foreign country 
where he is being tried by a foreign court was not travel on official 
business, and that therefore we could not use Government money to 
transport him. 

This decision will present a very difficult problem for us, if it 
remains in effect. 

We have recently sent the Comptroller General a letter setting forth 
our views and asking him to reconsider and to reverse that decision 
and rule that such travel is official business. 

If he should adhere to that decision, I think we will probably be 
coming up here for legislation to permit us to do this, because, other- 
wise, we have no way of making a man travel 100 miles at his own 
expense for trial. 

Senator Ervin. Especially if it has to be repeated travel. 

Mr. Forman. Yes, sir. 

Senator Ervin. I can see very well why that might require legisla- 
tion of that kind, if the Comptroller General insists on that ruling. 

It would be necessary just from the standpoint of maintaining good 
relations with the host country. 

Mr. Forman. Exactly, sir. 

General Decker. Mr. Forman had mentioned Turkey. Actually, 
in Turkey during the entire year, only 53 cases have occurred. There 
were only 39 trials, 18 of which resulted in acquittal; 2 in reprimands 
or fines; 12 sentences to confinement suspended, and 7 not suspended. 

Two of those sentences, by the way, were as to one soldier. The 
first was a sentence having to do with a currency violation (that he 
has already served) and he is now appealing his conviction based on 
a smuggling charge; so that, really, there are a total of six people who 
have unsuspended sentences. 

In the non-NATO countries where jurisdictional agreements are in 
effect, we have no major problem area, sir. And I would like to add 
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that in Iran, there were only eight cases reported during the current 
period, and only five tried, and all but one involved the operation of 
a motor vehicle. 

That is all I have, sir. 


Senator Ervin. General, I want to thank you for the fine coopera- 
tion which you have always given the committee in this matter, and 
I might add your predecessor. 

First, I would like to ask: Is there any person not connected with 
the Department of Defense who desires to be heard in connection with 
this investigation which this subcommittee makes each year as to 
the operation of the status of forces treaty and similar arrangements ? 

I might add that this subcommittee has nothing whatever to do 
with the wisdom or unwisdom of the policy which has been approved 
by the Senate when it ratified the Status of Forces Agreement. 

We are merely required each year, under the Senate action at that 
time, to conduct an investigation to determine how these agreements 
are operated and what the treatment of American military and naval 
personnel is under this treaty and agreement. 

I take it that no person not connected with the Department aof 
Defense desires to be heard. 

This being true, I would request everyone who is not authorized to 
remain, to retire so that we may receive some information in executive 
session. 


(Whereupon, at 11 a.m., the committee went into executive session.) 


x 











